Provided In-Confidence


Australian Human Rights Commission: Protection from Discrimination on the basis of sexual orientation and sex and/ or gender identity.
INTRODUCTION

The South Australian Equal Opportunity Commission (the Commission) thanks the Australian Human Rights Commission for the opportunity to contribute to this important consultation and recognises the significant work that has been undertaken to prepare the material and questions contained in the discussion paper.
The Commission wishes to emphasise that the following principles should underlie any legislative reform:

· That any proposals or recommendations made as a result of this consultation should be informed by the perspectives and views of members of the Lesbian, Gay, Bisexual, Transgender, Intersex and Queer (LGBITQ) communities themselves. 

· That the extension of legislative protections from discrimination on the basis of sexual orientation and sex and/ or gender identity will not be, on its own, enough to stop the discrimination that members of the LGBTIQ communities currently experience in Australia. Complementary programs aimed at changing discriminatory community attitudes towards LGBTIQ people will also be required.
· That Australia, as a party to the International Covenant on Civil and Political Rights (ICCPR) has committed to uphold the fundamental rights of non-discrimination and equality before the law for all people, including members of the LGBTIQ communities.

The Commission would welcome the opportunity for further consultation within realistic timeframes during the finalisation of proposals and recommendations by the Australian Human Rights Commission.

RESPONSES TO DISCUSSION QUESTIONS:

1. What benefit would there be in federal anti-discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity?
The Commission recommends that protection from discrimination on the basis of sexual orientation, sex and/ or gender identity should be included in federal anti-discrimination legislation. 

By prohibiting discrimination based on sexual orientation, sex/gender identity the Australian Government shows its continued commitment to human rights and a society free from discrimination.  
While recognising that such a legislative inclusion would not in and of itself eradicate discrimination against members of the sex and gender diverse communities, we believe that such an inclusion would represent a step towards that end. Such an inclusion would indicate to the community at large that discrimination on the basis of sexual orientation and sex and/ or gender identity is not socially acceptable and would allow members of these communities the opportunity to seek remedy for the discrimination they experience.

The existence of federal legislation on this subject would also assist in closing gaps that exist in some state legislation or in areas that states do not have jurisdiction over, such as Commonwealth Government Agencies.
2. What benefit would there be in federal law prohibiting vilification and harassment on the basis of sexual orientation and sex and/or gender identity?
Not all states include vilification and harassment on the basis of sexual orientation or gender identify.  South Australia does not have legislation on this issue, although this was considered at the last legislative review. To prohibit vilification at a federal level would therefore offer South Australians greater protection on these bases.  
3. Can you provide examples of situations where federal protections from discrimination on the basis of sexual orientation or sex and/or gender identity are needed because state and territory laws do not provide adequate protections?
As discussed above, the South Australian Equal Opportunity Act 1984 does not prohibit vilification on the basis of sexual orientation and/or gender identity, nor does any other SA legislation.  There is also a lack of jurisdiction over Commonwealth departments and agencies.  

It is understood that bisexuality is not included in all Australian jurisdiction’s legislation, and people are only able to lodge a complaint if their complaint relates to the homosexual aspect of their sexuality.  To include bisexuality in federal legislation would give more certainty to persons in those jurisdictions.  
4. Have you experienced discrimination because of your sexual orientation or sex and/or gender identity for which there is no legal protection?
The Commission receives complaints and enquiries relating to sexual orientation and sex and/or gender identity.  Sexuality complaints make up, on average, 5% of all complaints received per year.  There have been no complaints to date on the ground of chosen gender; although enquiries have been made. Some sex/gender identity complaints were taken up under previous provisions in the Equal Opportunity Act (SA) 1984 which included ‘transsexual’ in the definition.  
Amendments to the Act came into operation in October 2009.  These amendments included the inclusion of ‘chosen gender’, defined as:
For the purposes of this Act, a person is a person of a "chosen gender if— 

a) the person identifies on a genuine basis as a member of the opposite sex (whether by means of medical intervention, style of dressing or otherwise) or by living, or seeking to live, as a member of the opposite sex; or
b) the person, being of indeterminate sex, identifies on a genuine basis as a member of a particular sex by assuming characteristics of the particular sex (whether by means of medical intervention, style of dressing or otherwise) or by living, or seeking to live, as a member of the particular sex.
Sexuality is now defined as:

Heterosexuality, homosexuality or bisexuality.
Examples of complaints received in recent years include:

· Robert and Matthew alleged they were dismissed from their cleaning job with because they were a gay couple.  The couple alleged that their employer regularly brought up the topic of their sexuality in work conversations, reduced their hours, and told them they wouldn't be given older people's houses to clean because they would not be acceptable to older people.

· Julie, a transgender woman who had been born as a male, was denied access to the female change rooms at her gym.  

· Brooke is transgender and identifies as female.  She was admitted to a public hospital and placed in a male ward.  Her medical records referred to her as male and she alleged that a staff member would not acknowledge her as a female.

· Marie alleged that she had been treated unfairly at work by her manager because of her sexuality - she is lesbian. She said that comments were made about her proposal to take her partner to a work dinner and she was discouraged from doing so. She said that her manager talked about homosexuality as being disgusting and unnatural.
5. 
Have you experienced vilification or harassment because of your sexual orientation or sex and/or gender identity for which there is no legal protection?
As noted in the response to discussion question 2, The Commission is unable to take up complaints relating to sexual vilification. It has, however, received enquiries relating to this issue. Statistics show that homosexual and transgender persons often experience high levels of abuse, violence unacceptably high levels of discrimination.   The tranZnation
 report found that 87.4% of participants [n=253] (pg. 9):

… had experienced at least one form of stigma or discrimination on the basis of gender. Social forms of stigma such as verbal abuse, social exclusion and having rumours spread about them were reported by half the participants. A third had been threatened with violence. A similar number had received lesser treatment due to their name or sex on documents, as well as refused employment or promotion. Almost a quarter had been refused services and 19% physically attacked… Discrimination… in the workplace [was] commonly discussed. Participants expressed strong fears for their safety based on their experiences of discrimination (brackets added).

Failure to prohibit and guarantee effective protection against discrimination and vilification on the basis of sexual orientation, sex and/ or gender identity is to continue to condone the violation of the human rights of members of the LGBTI communities.
6. 
What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sexual orientation is to be included?
The Equal Opportunity Act (SA) 1984 uses the term sexuality, which, as defined in section 5(1), encompasses heterosexuality, homosexuality and bisexuality. The Commission is aware there is a lack of consensus within the LGBTIQ communities about terminology to describe sexual orientation. However the terminology employed in the Equal Opportunity Act  (SA) appears to be well understood, accepted, descriptive, inclusive and encompassing. As the AHRC would be aware, there will never be total consensus regarding the terminology decided upon, however using broad terms will ensure that most, if not all, relevant persons can access the protections.  
When the Equal Opportunity Act was amended in 2009 the decision was made to remove transsexual from the definition of sexuality and address this in a separate ground of discrimination (‘chosen gender’), as the previous definition did not address the issue that transgender status is related to sex and/ or gender identity and is different from sexuality.

While emphasising the need for consultation with members of the LGBTIQ communities, the Commission would recommend the adoption of similar terminology that encompasses the broad spectrum of sexual orientations and acknowledges the difference between sexual orientation and sex and/ or gender identity.   
7. What terminology should be used in federal anti-discrimination legislation if protection from discrimination on the basis of sex and/or gender identity is to be included?

The question of which terminology to use when referring to members of sex and gender diverse communities is difficult because sex and gender are themselves contested concepts, not only in academic contexts but even within sex and gender diverse communities themselves.  As the Australian Human Rights Commission noted in Sex Files: the legal recognition of sex in documents and government records at pg. 9 

There is no consensus about the definition of sex or gender… Despite this lack of consensus over the exact meaning and definition, sex and/or gender is an important part of a person’s personal identity. Sex and/ or gender identity defines a person’s sense of self and positions them in a social and political context. Every person has the right for their sex and/ or gender identity to be recognised and respected.
The Commission recommends that the views and opinions of sex and gender diverse communities are taken into account when deciding upon terminology. We acknowledge that it is unlikely that any one term or even set of terms will encompass the full range of sex and/ or gender diverse self-identities because as the tranZnation report noted at pg. 6: 

In relation to gender identity, it is common for transgender people to resist attempts to classify their lived experience through the use of simple categories.
As discussed previously and below, the South Australian Parliament ultimately adopted ‘chosen gender’, after having previously considered other options such as ‘gender identity.’

· What are the advantages or disadvantages of the terms used in state and territory laws including: gender identity; chosen gender; gender history; a gender reassigned person; or a recognised transgender person; or transsexuality?
As noted in Question 4 the South Australian government adopted the term ‘chosen gender’ when amending the Equal Opportunity Act (SA) in 2009.   
In her second reading speech for the Equal Opportunity (Miscellaneous) Amendment Bill the Hon. Gail Gago MLC made clear that
:

In the case of a transgender person, this refers to his or her self-identification as a member of the sex opposite to his or her biological sex. 
The use of the terminology ‘chosen gender’ reflects the South Australian Government’s acknowledgement that sex and/ or gender identity is a matter of personal self-identification. ‘Chosen gender’ is also intended to cover persons with intersex conditions, this will be discussed in further detail in response to question 8 below.   ‘Chosen gender’ was thought to be more specific than the previous terminology, which included 'transexuality' in the definition of ‘sexuality’.
· Should protection from discrimination be provided if a person has or appears to have the characteristics of any gender?
The Commission would recommend that protection from discrimination should be provided to persons who have, or who appear to have, the characteristics of any gender. Protection from discrimination on the basis of gender should not be confined to those persons whose gender expression/ appearance falls into the binary categories of masculine and feminine. The Commission argues that failure to provide protection from discrimination to persons whose gender appearance or characteristics may be perceived as ambiguous to others is to condone unfavourable treatment and discrimination on the basis of sex and/or gender identity.
8. What terminology should be used to ensure that people who identify as intersex are protected from discrimination in federal law? Should the terms ‘intersex’ be used? Should protection from discrimination on the basis of ‘sex’ include people who are ‘indeterminate sex’?
Again, the Commission would recommend consultation with members of the intersex communities themselves when deciding upon which terminology to use in federal law. 
The South Australian Equal Opportunity Act (1984) uses the terminology ‘indeterminate sex’. Section 5 (5)(b) provides: 
the person, being of indeterminate sex, identifies on a genuine basis as a member of a particular sex by assuming characteristics of the particular sex (whether by means of medical intervention, style of dressing or otherwise) or by living, or seeking to live, as a member of the particular sex. 

In her second reading speech on the Equal Opportunity (Miscellaneous) Amendment Bill the Hon. Gail Gago MLC explained
:
‘Chosen gender’ also covers people with intersex conditions… in which a person is born with a physical or chromosomal makeup that does not exactly fit either the usual male or female pattern. In this case the person’s chosen gender is his or her self-identification as member of one or the other sex. In either case, the effect of the Bill is that a person must not be treated unfavourably in the fields to which the Act applies because of the persons’ gender, even if that gender might not appear to others to match the person’s sex. It also removes any doubt about whether the Act covers intersex conditions.
 9. What special measures designed to benefit specific groups based on sexual orientation and sex and/or gender identity should be allowed by federal anti-discrimination law?
The South Australian Equal Opportunity Act 1984 includes exemptions relating to sexuality and chosen gender.  Examples include: 
· A genuine occupational requirement that a person be a person of a particular sex, chosen gender or sexuality
 
· An exemption for educational institutions administered in accordance with the precepts of a particular religion and the discrimination is founded on the precepts of that religion.  When the Act was amended in 2009 this exemption was limited to only include religious schools.  It would not apply to the treatment of students but only the hiring of staff.

· Associations administered in accordance with the precepts of a particular religion

· The provision of accommodation if the person who provides the accommodation, or a near relative, resides in the same household as the person requiring the accommodation.
 
· General exemption for religious bodies, such as the appointing of priests.
 
· Measures intended to achieve equality.  Therefore a scheme or an undertaking intended to ensure that persons of a particular chosen gender or sexuality have equal opportunities is not unlawful.  

10. What other actions would you like to see the Australian Government take to better protect and promote the rights of LGBTI people in Australia?
The Commission recommends that:

· Any new legislation introduced is supplemented by appropriate educative and awareness raising campaigns that are developed and produced in conjunction with the GLBTIQ communities. 
· Where data is collected on key social indicators such as employment, education and housing tenure, this data is able to be disaggregated on the basis of sexual orientation, sex and/ or gender identity, to allow for the identification of issues within the GLBTIQ communities and provide a basis for nuanced policy approaches.
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